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THE CONSTITUTIONALITY OF A STATUTE TO TAKE EFFECT UPON THE 
CONTINGENCY OF A FAVORABLE POPULAR VOTE. 

One of the settled maxims in constitutional law is, that power 
conferred upon the legislature to make laws cannot be delegated 
by that department to any other body or authority. 1 It has long 
been a mooted question, however, whether a legislative enactment 
containing a provision that it should take effect only upon the 
contingency of a favorable vote of the people amounts to a dele- 
gation of the legislative power so as to render it unconstitutional. 

At first, it was held that a referendum provision in a statute 
rendered it unconstitutional, whether the statute was general or 
local in character. 2 Later, a distinction was drawn between such 
laws as local option laws, laws providing for the government of 
municipalities and for the annexation of territory, to take effect 
in separate localities as the electors so vote, and those laws gen- 
eral in their scope, aimed to affect the interests of the entire state 
simultaneously when they shall have been voted upon favorably 
by the electors of the entire state ; and the majority of courts have 
adopted the view that the referendum provision does not affect 
the validity of the former, but that it does that of the latter; 8 al- 
though some still adhere to the old rule. 5 A few courts have ex- 
tended the doctrine and hold that a referendum provision does 
not affect the validity of either general or special laws, 5 and this 
principle was followed recently by the Supreme Court of New 
Jersey, three justices dissenting. 8 

"We see no difference in principle between making the opera- 

1 Cooley's Constitutional Limitations, (7th ed.) 163. 

2 Rice v. Foster, 4 Harr. Del. 479; Barto v. Himrod, 8 N. Y. 483; 
Parker v. Com., 6 Barr Pa. St. 507. 

3 In re O'Brien, 29 Mont. 530; Clarke v. City of Rochester, 28 N. Y. 
McGonnell's License, 209 Pa. St. 327 ; Cooley's Constitutional Limitations 
(7th ed.) 165 et seq.; see also State v. Hayes, 61 N. H. 264. 

* Ex parte Wall, 48 Cal. 279; State v. Garver, 66 Ohio St. 555; Wright 
v. Cunningham, 91 S. W. Tenn. 293 ; State v. Swisher, 17 Tex. 441 ; Win- 
ters v. Hughes, 3 Utah, 443. 

5 Smith v. Parker, 26 Vt.. 357 ; State v. Frear, 142 Wis., 320; see also 
Queen v. Burah, 3 App. Cas., 889 ; Queen v. Carlisle, 6 Ontario Law Rep., 
718. 

Hurspeth v. Swayze, 89 Atlantic Rep. N. J. 780. In some instances 
the referendum provision is disregarded entirely. Robinson v. Bridwell, 
22 Cal. 380, 392. 
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tive efficacy of an Act of the Legislature dependent upon the con- 
tingency of a favorable vote of the whole constituency of the 
state and making the efficacy of an act dependent upon the favor- 
able vote of a single county." 7 As stated by the New Jersey court 
at the outset of its discussion, "express power in the Legislature 
to submit a statute to the people at large for adoption or rejec- 
tion is not conferred by the Constitution, * * * * and such 
a power is not expressly withheld from the Legislature." Con- 
sequently, it is difficult to see how, even by implication, the Con- 
stitution recognizes the distinction made by the majority. 8 

It is generally admitted that a statute may be conditional, and 
that its taking effect may be made to depend upon some subse- 
quent event. 9 But it is insisted by the majority that popular ap- 
proval expressed at the polls is not such a contingency as a law 
may be made to take effect upon and that there is no analogy be- 
tween such a contingency and that of a rebellion, insurrection, 
foreign war, treaty, or the acts of a foreign power. 93 "The event 
or change of circumstances on which a law may be made to take 
effect, must be such as in the judgment of the Legislature affects 
the question of the expediency of the law ; an event on which the 
expediency of the law in the judgment of the lawmakers, de- 
pends." 10 To this an answer has been made that the expediency 
of a law in the judgment of the lawmakers may depend upon 
whether a majority of citizens entitled to vote at an election favor 
it. 11 Certainly a law which has not the support of public sentiment 
is not likely to be enforced ; and in view of the fact that in voting 
for candidates at an election, the electors vote for those favoring 
the principles which they desire enacted into laws, it would seem 
proper, in a doubtful case, for legislators to consult the wishes of 
their constituency upon questions of general public policy. 12 

"The Constitution grants the power to legislate but it does not 
confer knowledge. The very trust implies that the power should 
be exercised wisely and judiciously. * * * * Instead of be- 
ing contrary to, it is consistent with, the genius of our free in- 
stitutions, to take the public sense in many instances, that the leg- 

7 Wright v. Cunningham, supra. 

8 State v. Frear supra. 

9 Cooky's Constitutional Limitations (7th ed.), 165. 
9a State v. Swisher supra. 

10 Barto v. Himrod supra. 

« Martin, J., in People v. Collins, 3 Mich. 343, 410. 
12 State v. Frear supra. 
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islators may faithfully represent the people, and promote their 
welfare." 18 "It will not be questioned, that it is entirely compe- 
tent for the Legislature to provide for taking the vote of the peo- 
ple * * * * upon a measure directly affecting them, and if 
a given number be in favor of its adoption, to enact a law there- 
for carrying it into effect. And there would seem to be little dif- 
ference in substance in a reversal of the process by first enacting 
the law in all its parts but providing that its operation is to be 
suspended until it be ascertained that the requisite number of the 
people to be affected by it are in favor of its adoption." 14 

The New Jersey court supports its decision of the validity of 
the statute before it upon the further, apparently well-taken, 
ground that "where there are two permissible views as to the ex- 
istence of a constitutional limitation, one favorable and the other 
. .unfavorable, to a given statute, the courts must accord to the 
Legislature the right to hold that view of the Constitution which 
supports its enactment, even should the other view seem to the 
court to be the preferable one." 

The principle that state constitutions should be submitted to 
popular ratification was not accepted by our first lawmakers, but 
it was approved at an early date and has become well settled. 1 "' 

There is absolutely no consensus of opinion in the United States 
on the principle of discrimination between statute and constitu- 
tional law, and the practice of referring statutes to popular ratify 
cation would seem to constitute no real breach of our legal tra- 
ditions. 16 



LIABILITY FOR DEFAMATORY STATEMENT IN A PETITION TO A GOV- 
ERNOR FOR A PARDON. 

The Supreme Court of Texas in the recent case of Connellee v. 
Blanton 1 held that an application to the governor for a pardon 
was an absolutely privileged communication, and therefore no 
statement therein, although made with malice, would expose the 

13 Locke's Appeal, 72 Pa. St. 491, 496. 
" Bull v. Read, 13 Crat. Va. 78, 88. 

15 Dodd, Revision and Amendment of State Constitutions, 65. 

16 Beard & Schultz, Documents on the State-wide Initiative, Refer- 
endum and Recall, 18, 19. 

1 163 S. W. 404. 



